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©  2022 Foley Hoag LLP. All Rights Reserved. 4

I. Why take recourse to adjudication or arbitration?
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Reasons to submit a boundary dispute 
to adjudication or arbitration

 Unequal power relationship

 Diplomatic impasse

 International / domestic pressure  
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II. What options are available for adjudication or arbitration?
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1. The International Court of Justice (ICJ)

2. The International Tribunal for the Law of the Sea (ITLOS)

3. A Chamber at the ICJ or ITLOS

4. A tribunal established pursuant to Annex VII of UNCLOS 

5. An ad hoc tribunal based on a special agreement

Options for Adjudication or Arbitration 
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Forum Institutional 
Presence

Jurisdiction Cost Control Speed Confidentiality Predictability

ICJ + Any legal dispute + - -/+ - +

ITLOS +

Only disputes 
concerning 

interpretation and 
application of 

UNCLOS

+ - + - +

Chambers at
ICJ or ITLOS + Same as in two 

above + + + - +

Annex VII 
Tribunals -

Only disputes 
concerning 

interpretation and 
application of 

UNCLOS

- + + + -

Ad hoc
Tribunals - Any legal dispute + + -

Comparative Advantages of Available Fora
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III. How to submit a dispute to adjudication or arbitration?
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 UNCLOS Article 287 gives States a choice among:

1. The ITLOS

2. The ICJ 

3. An Arbitral tribunal constituted in accordance with Annex VII

Submitting a Dispute under UNCLOS
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 UNCLOS Article 287(4): 
If the disputing parties accepted the same procedure for the 
settlement of the dispute, it may be submitted only to that 
procedure, unless the parties otherwise agree. 

 UNCLOS, Article 287(3) & (5):
3. A State Party, which is a party to a dispute not covered by a 

declaration in force, shall be deemed to have accepted arbitration 
in accordance with Annex VII.

5. If the parties to a dispute have not accepted the same procedure 
for the settlement of the dispute, it may be submitted only to 
arbitration in accordance with Annex VII, unless the parties 
otherwise agree.”

Submitting a Dispute under UNCLOS
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Only approximately 53 States, out of 167 States parties, have 
exercised their right under Article 287 to declare their preferred 
means of settling maritime boundary disputes under UNCLOS.

Submitting a Dispute under UNCLOS
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 UNCLOS, Article 298(1)(a)(i) allows States to exempt from 
compulsory dispute settlement:
- disputes concerning the interpretation or application of 

• Article 15 relating to delimitation of the territorial sea
• Article 74 relating to delimitation of EEZ 
• Article 83 relating to delimitation of the continental shelf

- disputes involving historic bays or titles

 Approximately 32 States have exercised their right to exempt 
maritime delimitation disputes from compulsory dispute settlement.

 A State excluding these disputes is still subject to conciliation 
under Annex V, section 2 of UNCLOS.

Submitting a Dispute under UNCLOS
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 Three options:

1. Declarations under Article 36(2) of the ICJ Statute

2. International treaties conferring the jurisdiction of the Court over a 
legal dispute between the parties

3. A special agreement

Submitting a Dispute to the ICJ
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 Declarations under Article 36(2) of the ICJ Statute:

- 73 States deposited their declarations

- Declarations are made on condition of reciprocity

- A dispute can be submitted by a unilateral written application

Submitting a Dispute to the ICJ
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 International treaties conferring the jurisdiction of the Court over a 
legal dispute between the parties:

- The American Treaty on Pacific Settlement (Pact of Bogotá) (1948)

- The European Convention for the Peaceful Settlement of Disputes 
(1957)

Submitting a Dispute to the ICJ
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Submitting Disputes 
by Special Agreements
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Submitting Disputes by Special Agreements

 A special agreement (compromis) is a treaty referring a specific 
dispute to adjudication or arbitration. 

 Benefits:

- Predictability 

- Less complicated proceedings

- Party control

- Compliance
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Special Agreement: Elements

A special agreement usually consists of the following elements: 

1. Title 

2. Preamble 

3. Conferral of jurisdiction 

4. Definition of the dispute or formulation of the question 

5. Procedural issues 

6. Special undertakings

7. Final clauses 
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Special Agreement: Title

 The title of the special agreement: 
- expresses the purpose of submitting a particular dispute to 

adjudication or arbitration; and 
- designates the disputing parties.

 Model language:
Special agreement for the submission to the ICJ/ITLOS/Arbitral 
Tribunal of the dispute between STATE_A and STATE_B
concerning DISPUTE_OBJECT
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Special Agreement: Preamble

 The preamble usually: 
- recognizes the existence of a dispute between the parties; and
- expresses the parties’ intention to settle it through adjudication 

or arbitration. 

 The preamble may also:
- stress the useful role that a third party has played to facilitate a 

peaceful settlement; or 
- mention positive steps taken towards the resolution of the 

dispute.
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Special Agreement: Preamble

 Model Language: 

The Government of STATE_A and the Government of 
STATE_B, hereinafter referred to as the “Parties”;

Considering that a dispute has arisen between them regarding 
DISPUTE_OBJECT;

Desiring that this dispute be settled by the ICJ/ITLOS/Arbitral 
Tribunal, hereinafter referred to as the “Court/Tribunal”;

Have agreed as follows: 



FRAMEWORK AGREEMENT ON THE PEACEFUL SETTLEMENT OF 
THE TERRITORIAL DISPUTE BETWEEN THE GREAT SOCIALIST 
PEOPLE'S LIBYAN ARAB JAMAHIRIYA AND THE REPUBLIC OF 

CHAD 

The great Socialist People’s Libyan Arab Jamahiriya and the Republic
of Chad,

On the basis, on the one hand, of the resolutions of the Organization of
African Unity (OAU), in particular resolution AHG/Res. 6 (XXV) on the
Libya/Chad territorial dispute and, on the other hand, of the fundamental
principles of the United Nations, namely:

-the peaceful settlement of international disputes;
-the sovereign equality of all States;
-non-use of force or threat of force in relations between States;
-respect for the national sovereignty and territorial integrity of each
State;
-non-interference in internal affairs;

Resolved to settle their territorial dispute peacefully,

HEREBY DECIDE TO CONCLUDE THIS AGREEMENT: …
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Special Agreement: Conferral of Jurisdiction

 The conferral of jurisdiction on a court or tribunal is implied in a 
special agreement.

 But it is recommended to have a specific provision expressly 
conferring jurisdiction. 

 Model language:
The Parties submit the dispute referred to in the present special 
agreement to the ICJ, under the terms of Article 36(1) of its Statute. 
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Why the definition of the dispute, or the formulation of the legal 
question that a court or tribunal is asked to decide, is a key 
element of any special agreement?
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 If impossible to define the dispute:

A “Framework Agreement”

Owing to the impossibility of reaching an agreement on the 
exact definition of the dispute concerning DISPUTE_OBJECT, 
the Parties agree that the Court/Tribunal may be unilaterally 
seized by one of the Parties [if no political settlement of the 
dispute has been reached before DATE], without such recourse 
being regarded as an unfriendly act by the other Party.
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 If impossible to define the dispute:

The Croatia-Slovenia Arbitration Agreement

Article 3: Task of the Arbitral Tribunal
(2) The Parties shall specify the details of the subject-matter of 
the dispute within one month. 

If they fail to do so, the Arbitral Tribunal shall use the 
submissions of the Parties for the determination of the exact 
scope of the maritime and territorial disputes and claims 
between the Parties.

Special Agreement: Defining the 
Dispute / Formulating the Question 
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Applicable law to resolve the dispute/question

The Eritrea-Yemen Arbitration Agreement

Article 2: 
1. The Tribunal is requested to provide rulings in accordance 
with international law […] 

2. […] The Tribunal shall decide territorial sovereignty in 
accordance with the principles, rules and practices of 
international law applicable to the matter, and on the basis, in 
particular, of historic titles. [...]

3. The second stage shall result in an award delimiting 
maritime boundaries. The Tribunal shall decide taking into 
account [...] the United Nations Convention on the Law of the 
Sea, and any other pertinent factor.
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 Applicable law to resolve the dispute/question:

The Croatia-Slovenia Arbitration Agreement

Article 3: Task of the Arbitral Tribunal

(1) The Arbitral Tribunal shall determine …

(b) Slovenia's junction to the High Seas

Article 4: Applicable Law

The Tribunal shall apply: …

(b) International law, equity and the principle of good neighborly 
relations in order to achieve a fair and just result by taking into 
account all relevant circumstances for the determinations 
referred to in Article 3(1)(b)…

Special Agreement: Defining the 
Dispute / Formulating the Question 
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Scenario 1: Disputes concerning territorial sovereignty.

 Model Language
The Court/Tribunal is requested to determine whether the 
sovereignty over NAMED_AREA belongs to STATE_A or 
STATE_B.



Article 2

Subject of the Litigation

The Court is requested to determine whether sovereignty over:

(a) Pedra Branca/Pulau Batu Puteh;

(b) Middle Rocks;

(c) South Ledge,

belongs to Malaysia or the Republic of Singapore.
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Scenario 2: Mixed disputes concerning territorial sovereignty and 
boundary delimitation. 

 Model Language
The Court/Tribunal is requested to determine whether the 
sovereignty over NAMED_AREA belongs to STATE_A or 
STATE_B.
The Court is requested to determine the course of the boundary 
between STATE_A and STATE_B in the disputed area of 
NAMED_AREA [or: in the disputed area extending from 
LOCATION up to LOCATION].
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 Scenario 2: Mixed disputes concerning territorial sovereignty and 
boundary delimitation. 

The Eritrea-Yemen Arbitration Agreement
Article 2

1. The Tribunal is requested to provide rulings in accordance 
with international law, in two stages. 
2. The first stage shall result in an award on territorial 
sovereignty […]. 
3. The second stage shall result in an award delimiting 
maritime boundaries. 

Special Agreement: Defining the 
Dispute / Formulating the Question 
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 Scenario 2: Mixed disputes concerning territorial sovereignty and 
boundary delimitation. 

The Croatia-Slovenia Arbitration Agreement

Article 3: Task of the Arbitral Tribunal

(1) The Arbitral Tribunal shall determine
(a) the course of the maritime and land boundary 
between Slovenia and Croatia;
(b) Slovenia's junction to the High Sea;
(c) the regime for the use of the relevant maritime areas.

Special Agreement: Defining the 
Dispute / Formulating the Question 
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Scenario 3: Disputes concerning boundary delimitation.

 Three options:
- Determine the applicable rules and principles of international law 

for delimitation, leaving the actual delimitation for the parties 
based on the judgment or award.   

- Determine the applicable rules and principles of international law 
for delimitation and clarify a practical method for their application. 

- Definitively solve a dispute by establishing a boundary; or



©  2022 Foley Hoag LLP. All Rights Reserved. 42

Special Agreement: Defining the 
Dispute / Formulating the Question 

 Scenario 3.1: Determine the applicable rules and principles of 
international law for such delimitation, leaving the actual 
delimitation to a subsequent agreement between the parties on the 
basis of the judgment or award.   

 Model Language
The Court is requested to determine what principles and rules of 
international law are applicable to the delimitation as between 
the Parties of the areas of NAMED_AREA which appertain to 
each of them.



THE SPECIAL AGREEMENT

Article 1 

(1) The International Court of Justice is requested to decide
the following question:

What principles and rules of international law are
applicable to the delimitation as between the Parties
of the areas of the continental shelf in the North Sea
which appertain to each of them beyond the partial
boundary determined by the above-mentioned
Convention of 9 June 1965?

(2) The Governments of the Kingdom of Denmark and of
the Federal Republic of Germany shall delimit the
continental shelf in the North Sea as between their
countries by agreement in pursuance of the decision
requested from the International Court of Justice.
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Include here the map of the final delimitation
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Scenario 3.2: Determine the applicable rules and principles of 
international law for such delimitation and clarify the practical 
method for the application of these principles.   

 Model Language
The Court is requested to determine what principles and rules of 
international law are applicable to the delimitation as between 
the Parties of the areas of NAMED_AREA which appertain to 
each of them.
The Court is further requested to clarify the practical method for 
the application of these principles and rules of international law 
in the specific situation, so as to enable the Parties to delimit the 
respective areas of NAMED_AREA without any difficulty.



SPECIAL AGREEMENT

Article 1

The Court is requested to render its Judgment in the following
matter:

What principles and rules of international law may be
applied for the delimitation of the area of the continental
shelf appertaining to the Socialist People’s Libyan Arab
Jamahiriya and to the area of the continental shelf
appertaining to the Republic of Tunisia, and the Court shall
take its decision according to equitable principles, and the
relevant circumstances which characterize the area, as well
as the new accepted trends in the Third Conference on the
Law of the Sea.

Also, the Court is further requested to clarify the practical
method for the application of these principles and rules in
this specific situation, so as to enable the experts of the two
countries to delimit those areas without any difficulties.



SPECIAL AGREEMENT BETWEEN LIBYA AND TUNISIA 
(1977)

Article 1

The Court is requested to render its Judgment in the
following matter:

What principles and rules of international law may
be applied for the delimitation of the area of the
continental shelf appertaining to the Socialist
People’s Libyan Arab Jamahiriya and to the area of
the continental shelf appertaining to the Republic of
Tunisia, and the Court shall take its decision
according to equitable principles, and the relevant
circumstances which characterize the area, as well
as the new accepted trends in the Third Conference
on the Law of the Sea.

Also, the Court is further requested to clarify the
practical method for the application of these
principles and rules in this specific situation, so as to
enable the experts of the two countries to delimit
those areas without any difficulties.

SPECIAL AGREEMENT BETWEEN LIBYA AND 
MALTA (1976)

Article I

The Court is requested to decide the following question:

What principles and rules of international law are 
applicable to the delimitation of the area of the 
continental shelf which appertains to the Republic of 
Malta and the area of continental shelf which appertains 
to the Libyan Arab Republic, and how in practice such 
principles and rules can be applied by the two Parties in 
this particular case in order that they may without 
difficulty delimit such areas by an agreement as provided 
in Article III.
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Special Agreement: Defining the 
Dispute / Formulating the Question 

 Scenario 3.3: Definitively solve a dispute by establishing a 
boundary

 Model Language
The Court is requested to determine the course of the boundary 
between STATE_A and STATE_B in the disputed area of 
NAMED_AREA [or: in the disputed area extending from 
LOCATION up to LOCATION].



Article 2

Subject of the Dispute

The Court is requested to :

1. determine the course of the boundary between the 
two countries in the sector from the astronomic marker 
of Tong-Tong…to the beginning of the Botou bend…;



SPECIAL AGREEMENT 1979

Article II

1. The Chamber is requested to decide, in accordance with 
the principles and rules of international law applicable in the 
matter as between the Parties, the following question:

What is the course of the single maritime boundary 
that divides the continental shelf and fisheries zones 
of Canada and the United States of America from a 
point [A] to a point to be determined by the Chamber 
within an area bounded by straight lines connecting 
the following sets of geographic coordinates […]?
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Special Agreement: Procedural Issues

 Procedural issues that could/should be addressed:

1. Forming a chamber

2. Appointing ad hoc judges

3. Appointing arbitrators

4. The number and order of written pleadings

5. The order of oral pleadings

6. Official languages for the proceedings

7. Time within which arbitrators must issue an award

8. Sharing costs  

9. Interpretation, clarification or rectification.
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Special Agreement: Specific Undertakings

 Specific undertakings:

- refraining from any act which could jeopardize the peaceful 
resolution of the dispute or threaten peace between the parties; 

- recognizing the binding effect of a judgment or award;

- specifying steps for the practical execution of a judgment or 
award
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Special Agreement: Specific Undertakings

 Model language:

The Parties shall accept as final and binding upon them the 
judgment/award of the Court/Tribunal.

The Parties shall execute the judgment/award in its entirety and 
in good faith.

Immediately after the transmission of the judgment, the Parties 
shall enter into negotiations on the modalities for its execution. If 
the Parties are unable to reach an agreement within NUMBER
months, any one of the Parties may request the Court/Tribunal 
to render an additional judgment to determine the modalities for 
executing its judgment.
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Special Agreement: Final Clauses

 The final clauses of the special agreement usually deal with its:
- entry into force, 
- registration with the Secretariat of the United Nations; and 
- notification to the Court. 
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Special Agreement: Final Clauses

 Model language:
The present Special Agreement shall be subject to ratification. 
The instruments of ratification shall be exchanged as soon as 
possible in LOCATION. The present Special Agreement shall 
enter into force immediately upon the exchange of those 
instruments. 
The present Special Agreement shall be registered with the 
Secretariat of the United Nations, pursuant to Article 102 of the 
Charter of the United Nations, by any one of the Parties.
Upon the entry into force of the present Special Agreement, it 
shall be notified to the Court/Tribunal by any one of the Parties 
[or: by a joint letter of the Parties]. If such notification is not 
effected within one month from the entry into force of the 
present special agreement, any one of the Parties may proceed 
with its notification to the Court.
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Thank You for your excellent 
participation!

Do not hesitate to contact me if you have 
any further questions:

yparkhomenko@foleyhoag.com

Tel.: 202-256-6742
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